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THE RIGHT TO BE HEARD IS NOT GROUNDS FOR APPEAL IN CZECH MERGER CONTROL MATTERS

T
he Czech Supreme Administrative 
Court on 26 February 2015 
(Severní Energetická, file number 
62Af55/2011) overruled a 2013 

decision by the Regional Administrative Court 
of Brno. The background to this case was the 
merger of Elektrarna Opatovice (a power 
station then owned by International Power) 
and Libute Investments, part of the large 
investor group J&T, which was approved by 
the Czech Antitrust Office in 2009.

Severní Energetická (itself belonging to 
a large mining group and producer of soft 
coal – at that time trading under the name 
Litvinovská Uhelná) had, during merger 
control proceedings, filed its remarks/
objections to the intended merger within 
the five-day term after publication. It cited 
the effects on the Czech market for soft coal, 
and pointed out that the merger should be 
assessed by the European Commission due to 
exceeding the turnover thresholds for an EU 
filing. It also requested to be given the position 
of a party to the merger control proceedings, 
which was refused. Further, Severni 
Energetická requested access to the files.

The merger was, however, approved by the 
Czech Antitrust Office in November 2009 
without commitments or conditions. The 
battle by Severní Energetická went on. It filed 
an internal appeal with the President of the 
Office and demanded to be considered a 
participant of the proceedings, causing a delay 
of legal force of the merger decision of several 
months due to legal insecurity of the Office 
and finally filed an administrative complaint.

To the surprise of many in the Czech 
antitrust community, the regional 
administrative court, citing the 2006 easyJet 
Airline decision by the (then) European Court 
of First Instance, accepted the argument that 
if a competitor is permitted to make remarks 
against a merger in the merger control 
proceedings, it must have a procedural 
position and must therefore have locus standi 
for filing a complaint at court. The right to 
give remarks/objections would be toothless if 
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the competitor concerned could not ensure 
that they are taken into account.

Upon appeal on law filed by the Antitrust 
Office, the decision was overturned. The 
Supreme Administrative Court pointed 
out that the Czech Antitrust Act – unlike 
the general Administrative Procedure Act 
– in sections 25a, 21 states expressly that 
a party to proceedings with the Antitrust 
Office is the only person whose rights and 
obligations are the subject of a decision. 
The Court pointed out that the number of 
participants was intentionally kept low by 
the lawmaker, citing the practical difficulties 
of delivering decisions (for instance into 
foreign jurisdictions) and awaiting appeals in 
a proceeding that needs to be completed in 
the shortest possible time (pointing also to 
Article IV of the ICN Recommended Practices 
for Merger Notification Procedures). The 
need for efficiency of the proceedings would 
argue against any extension of the number of 
participants.

In the opinion of the Supreme 
Administrative Court, a decision in 
merger control proceedings deals with the 
influence of the merger on the competitive 
environment, but not with the rights of 
individual competitors. They have the right 
to be heard/make remarks within the term 
given, but have no absolute subjective rights 
in proceedings. The fact that a competitor 
becomes active in other competitors’ merger 
proceedings was not considered sufficient 
to grant such position subsequently. The 
easyJet decision does not refer to national 
proceedings, only to European merger 
control proceedings under the predecessor of 
the present regulation 139/2004 (at that time 
Regulation 4064/89), and is only applicable 
for proceedings before the European 
Commission. No right comparable to Article 
230 of the TFEU is contained in Czech 
national legislation.

The Supreme Administrative Court’s 
direction is clear, but it could not decide on 
the merits and so the decision to refute the 
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appeal against the Antitrust Office’s decision 
will therefore have to be taken by the regional 
administrative court again.

The decision can also arguably be 
explained by the practical experiences of the 
Antitrust Office over the past few years.

Parties who lose a Czech public 
procurement tender in practice often appeal 
to the Czech supervisory authority – which 
is also the Antitrust Office. Even if the case 
is lost and the appealing parties lose a small 
deposit, they may wish to weaken their 
competitors by filing an appeal, which incurs 
legal costs, and in particular long delays for 
these competitors.

Even though not stated expressly, this 
might be one of the underlying reasons for 
the decision. Had the decision of the first 
instance court been confirmed, third-party 

competitors would have a very strong position 
in Czech merger control proceedings. Czech 
competitors would therefore be able to use 
court appeals against merger approvals with 
the intent to damage competitors because of 
the very long duration of court proceedings 
(the decision under discussion took almost six 
years to decide and it is not in legal force yet. 
It is practically impossible to imagine a merger 
kept waiting for clearance for six years).

Even though one might not agree with 
all of the Supreme Administrative Court’s 
arguments which lacked, in particular, a more 
thorough discussion on the subject of access 
to court papers, and although the Court’s 
arguments on the easyJet decision are not 
too convincing, the decision by the Court in 
its effects seems to be right from a practical 
point of view.

Largest fine in cartel case in Denmark

On 3 November 2014, a Danish construction 
company reached settlement with the Danish 
Public Prosecutor for Serious Economic and 
International Crime, accepting the hitherto 
largest fine ever imposed in a competition 
case in Denmark. The fine was in the amount 
of DKK10m and was imposed in a large 
ongoing cartel case in the construction sector 
which concerns bid rigging and price fixing. 
The infringements took place during the 
period from 2007 until 2009. 

As of December 2014, 28 companies have 
been charged, all suspected of bid-rigging. The 
Danish Public Prosecutor for Serious Economic 
and International Crime, along with the Danish 
Competition and Consumer Authority, used 
substantial resources to uncover the case.

Danish audit firm breaches standstill 
obligation in merger case

In November 2013, KPMG and EY in 
Denmark entered into a merger agreement. 
The merger was approved by the Danish 
Competition and Consumer Authority on 
28 April 2014 (as reported in the September 
2014 issue of this newsletter). 

On 17 December 2014, the Danish 
Competition and Consumer Authority decided 

that a provision of the 2013 merger agreement 
had led to partial implementation of the 
merger prior to receiving approval from the 
Danish Competition and Consumer Authority, 
in breach of the standstill obligation under 
the Danish Competition Act. The provision 
stipulated that KPMG Denmark was to 
terminate its affiliation with the international 
KPMG network immediately after signing 
the merger agreement. This termination 
was irreversible and was carried out prior to 
obtaining the approval of the Authority.

The Authority stated that relevant to its 
assessment of a partial implementation 
was the fact that the termination related 
to the merger; that it was irreversible; and 
that it could potentially affect the market. 
The Authority found that all three of these 
conditions were met and consequently, the 
standstill obligation had been breached.

Danish Competition and Consumer 
Authority files criminal complaint 
against company for omitting important 
information in merger case

On 21 January 2015, the Danish Competition 
and Consumer Authority filed a criminal 
complaint with the Danish Public Prosecutor 
for Serious Economic and International Crime 
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