
AGREEMENTS AND CONTRACTUAL RELATIONSHIPS

I am a supplier or client in a contractual relationship. What should I do first?

Relevant regulations: Article 79 of the CISG, Rome I Regulation

The first step is to verify the contractual relationship with clients (customers) and suppliers and 
identify agreements at risk of delay or non-compliance due to the crisis measures enacted. The 
second step is to determine whether the contractual relationship is governed by international 
law or domestic law, i.e. what legislation applies to the agreement. The most common 
scenarios are:

 An agreement made between domestic parties – see the next answer for more
information.

 An agreement made between parties from different countries – the agreement includes a
provision on governing law. If not, the governing law is designated according to the EU
regulation on the law applicable to contractual obligations (Rome I). Unless the parties to
a purchase agreement excluded its use, their relationship is directly governed by the UN
Convention on the International Sale of Goods (CISG).

If the agreement includes a force majeure clause, it applies regardless of the rules on governing 
law set forth above.

We have a force majeure clause. What now?

Force majeure clauses typically contain the following:

 A list of circumstances or events that can fall under force majeure, which usually includes
epidemics;

 Notification duty of the occurrence and duration of circumstances constituting force
majeure – these provisions concerning notification duty must be respected or the party
may not be able to successfully claim force majeure;

 Specific consequences of the application of force majeure, i.e. the contents of the force
majeure clause. An interpretation must be made of what law the parties can apply if the
force majeure clause is applied (typically: extension of the agreed deadline, exemption
from paying damages for late performance, exemption from contractual penalties, etc.).

Depending on the parameters of the force majeure clause above, it will be necessary to analyse 
what the application of force majeure means for the contractual relationship and what claims 
the parties have.

The agreement does not have a force majeure clause. What now?

Relevant regulations: Section 2913 of the Civil Code, Section 1765 of the Civil Code, Section 
2006 of the Civil Code

If the agreement does not have a force majeure clause and involves a domestic legal 
relationship,  the situation is subject to the general regulations in the Civil Code.
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Generally speaking the following provisions may apply: 

 Exemption from the obligation to pay compensation for damage in the event of breach
of the agreement pursuant to Section 2913(2) of the Civil Code: .

If a party breaches the agreement due to an extraordinary, unforeseeable and
unsurmountable obstacle created independently of the party’s will, then that party is
exempted from the obligation to pay compensation for damage incurred to the other
party due to the breach of the agreement. However, the party affected by this obstacle is
not exempt from providing the performance pursuant to the agreement as such; this
obligation remains. The exemption applies only to compensation for damage.

This obstacle cannot have arisen once the party was already in delay with meeting its
obligation. It is not considered an unforeseeable obstacle if the parties entered into the
agreement when the epidemic was already spreading around the world.

 Change of circumstances pursuant to Section 1765 of the Civil Code: .

The crisis measures and related prohibitions can establish a clear disproportion in the
contractual relationship. If a major change in circumstances causes a gross disproportion
in the rights and obligations of the parties because one of them is disadvantaged by either
an excessive increase in the costs of performance or a disproportionate decrease in the
value of the subject of performance, the affected party has the right to call for renewed
negotiations on the agreement. However, this does not entitle the party to suspend
performance. The affected party can also seek renewed negotiations on the agreement in
court, but given the length of court proceedings, this is not an appropriate business
solution for the current situation. .

The party will also have to prove that it could not have reasonably foreseen or influenced
the change and that the circumstances arose after entering into the agreement.

Make sure that the application of Section 1765 of the Civil Code was not excluded in the
agreement.

 Impossibility of performance pursuant to Section 2006 of the Civil Code:

If the debt cannot be paid after the obligation is established, the obligation expires due to 
the impossibility of performance, as a result of which the contractual relationship is 
terminated. The impossibility of performance must be interpreted restrictively, meaning 
that the fact that performance under the agreement is possible only under more difficult 
conditions, at higher cost or in a longer time frame does not in itself constitute 
impossibility of performance. .

The possibility of meeting obligations in a delayed time frame makes it particularly difficult 
to apply this provision, since most contractual relationships can be deferred “for a 
designated time.”

The specific circumstances of each contractual relationship will have to be assessed to 
determine whether any of the provisions listed above can be applied.
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I am a client and the supplier is not performing, delaying supply, etc. What are my 
rights?

Relevant regulations: Section 3(2) of the Civil Code, Section 2913 of the Civil Code, Section 
1980 of the Civil Code, Section 2001 et seq. of the Civil Code

Despite the current situation, the contractual relationship between parties remains in place. If 
the supplier cannot perform due to the existence of an obstacle in the form of force majeure, 
this does not change the fact that the supplier must perform. If the supplier does not perform 
on time, it is in delay.  

With reference to Section 2913 of the Civil Code, however, the other party has no claim to 
compensation for damage. The supplier must be given a grace period to complete 
performance. If the delay lasts for a long time and would thus represent a material breach of 
the agreement, the other party can withdraw from the agreement unless stated otherwise in 
the agreement. In such a case the contractual relationship is rendered null and void ab initio 
and the parties must return any performance they provided to each other, such as advance 
payments. 

Fixed obligations pursuant to Section 1980 of the Civil Code are subject to special rules where 
performance is bound to a specific time and the client cannot have interest in late 
performance. In such a case the contractual obligation expires at the moment the supplier falls 
into delay. One example of such an obligation is making a wedding cake for a wedding 
celebration.

I am a supplier and I cannot meet the agreed deadlines. What are my rights and what 
can the client ask of me?

Relevant regulations: Section 3(2) of the Civil Code, Section 2913 of the Civil Code, Section 
1980 of the Civil Code, Section 2001 et seq. of the Civil Code 

The contractual relationship remains in place and the supplier is still obliged to perform the 
contractual obligation. The due date for the invoice or delivery date for the goods cannot be 
unilaterally deferred, but either party can suggest agreeing on a new date of delivery of the 
goods. 

If the other party does not accept deferral of delivery of the goods, it is possible to withdraw 
from the agreement, unless the agreement states otherwise. In the event of withdrawal from 
the agreement, the contractual relationship is rendered null and void ab initio and the parties 
must return any performance they provided to each other, such as advance payments.

In any case the other party will not be able to claim compensation for damage for the delay 
with reference to Section 2913 of the Civil Code. 

What if advance payments have been made?

Relevant regulations: Section 3(2) of the Civil Code, Section 2991 et seq. of the Civil Code  

For the duration of the contractual relationship, any advance payments made are not returned 
even if there are delays in delivery of the goods, unless stipulated otherwise in the agreement. 
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In cases where the contractual obligation would cease to exist, whether due to withdrawal 
from the agreement or impossibility of performance, the supplier must return any advance 
payments made; otherwise the advance payments would represent unjust enrichment on the 
supplier’s part.

If the parties intend to renew negotiations on the agreement and for instance defer the due 
date for the invoice or delivery of goods, the advance payments already made must be taken 
into consideration.

How does withdrawal from the agreement work? Can I automatically withdraw from 
an agreement due to force majeure?

Relevant regulations: Section 2001 et seq. of the Civil Code

Due to the existence of force majeure it is not possible to simply withdraw from the 
agreement, unless the parties specifically stipulate as much in the agreement. If a delay occurs 
on the grounds of an obstacle in the form of force majeure, the contractual obligation remains 
in force.

If the delay on the part of one party due to an obstacle in the form of force majeure represents 
a material breach of the contractual obligation, the other party can withdraw from the 
agreement. In such a case the contractual relationship is rendered null and void ab initio and 
the parties must return any performance they provided to each other.

If the option of withdrawal is not in the agreement, then withdrawal is possible only in the 
cases stipulated in the law. The general legal reason (other than special reasons for withdrawal 
in some kinds of agreements) is material breach of agreement, which in certain cases may be 
met. With material breach of agreement it does not matter whether or not the supplier was at 
fault for the breach.

What if my client refuses to accept the goods?

The client is not required to accept the performance or goods provided. However, the client 
must pay the purchase price regardless of whether they accept the goods or not, unless the 
parties have agreed otherwise.

What about contractual penalties? Is it possible to exculpate oneself?

Relevant regulations: Section 2913 of the Civil Code, Section 2048 of the Civil Code

Section 2913 only regulates exemption from compensation for damage. Breach of a contractual 
obligation due to an extraordinary, unforeseeable and unsurmountable obstacle created 
independently of the will of either party does not automatically free the party of the obligation 
to pay the contractual penalty for non-performance of a contractual obligation.

On the other hand, given the extraordinary nature of the current situation, it is possible that 
applying contractual penalties in some cases may not be in line with good morals. This 
argument could be made with reference to Section 2(3) of the Civil Code, but it will depend on 
how the courts view the issue and primarily the specific circumstances of the case.
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I have a lease contract for premises where I organize social events, but at the moment 
I can’t hold any events due to the government measures. Am I still obliged to pay rent 
according to the contract?

Relevant regulations: Section 1765, Section 1766, Section 2006, Section 2913

Generally speaking, (subsequent) illegality of exercising a right or performing an obligation 
does not cancel the contractual obligation or cause it to expire. The first step should be to 
analyse the agreement and determine whether withdrawal from the agreement is possible on 
grounds listed in the agreement. Withdrawal renders the obligation under the agreement null 
and void ab initio and the parties are required to return all performance provided, i.e. upon 
withdrawal the landlord is required to return the performance received. 

However, it would be acceptable to start immediate negotiations with the landlord on the 
change in conditions of the agreement using Section 1765(1) of the Civil Code, which 
regulates situations where a material change in circumstances occurs. The current situation is 
unpredictable and not influenced by the will of the parties and has directly caused a particular 
gross disproportion in the rights and obligations of the parties: The tenant is supposed to pay 
the full price, but the performance provided by the landlord (lease of premises) is significantly 
less valuable or even worthless to the tenant.

Make sure that the application of Section 1765 of the Civil Code was not excluded in the 
agreement.

Even arguing based on Section 1765(1) of the Civil Code will not solve all problems, however. 
The provision does reflect that the current change in circumstances is genuinely extraordinary, 
and the contractual relationship should respond accordingly, but it still only allows for 
negotiations on the change in conditions for the agreement. It is not possible to withdraw 
from the agreement on these grounds. If no consensus is reached with the landlord, the matter 
can be taken to court pursuant to Section 1766(1) of the Civil Code to change the obligation 
under the agreement so that the rights and obligations of the parties are more equal, although 
this is a time-consuming process. In such a case it must be done within two months of when 
the change in circumstances occurred, or else this right expires.

In both of the situations described above, a key question for further assessment of the case 
involves the contractual definition of the subject of the agreement. If the subject of the 
agreement is defined so that the purpose of the agreement is holding a certain event with a 
specific date, it can be argued that the landlord cannot currently secure this purpose (a public 
event with a larger number of attendees than permitted by the government measures). The 
theoretical liability for the situation thus turns to the landlord, who is faced with impossibility of 
performance as given in Section 2006 of the Civil Code. Impossibility of performance renders 
the obligation established under the agreement null and void ab initio and the situation 
becomes the same as withdrawal from the agreement. Please note that impossibility is 
interpreted restrictively, so these conclusions can only be made in reference to an assessment 
of a precise definition of the purpose of the specific agreement.
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However, it is possible that operators of hotels and similar facilities will assess the situation 
(independently of a purely legal analysis) from a different perspective; they may feel that the 
government measures require them to ensure that the given event does not take place in their 
premises. In other words, they will not be aware that the prohibition on events with more than 
a certain number of participants essentially applies to the event organizer, not the owner of 
the premises. In that case tenants will have a better negotiating position, because they will be 
the first to propose deferring the event, without the detailed legal analysis described above, or 
even announce that the premises are closed and propose terminating the agreement or claim 
force majeure (and effects pursuant to Section 2913 of the Civil Code) for why they cannot 
perform what they promised and cannot be liable for damage incurred. 

Is it possible to request a waiver of rent?

Relevant regulations: Section 1765, Section 1766, Section 2006, Section 2913

The Civil Code does not regulate the possibility of waiving rent in the event of any 
extraordinary state measures, including declaring a state of emergency.  Unless the lease 
agreement includes a force majeure clause that relates to the current situation, any decrease 
or waiver of rent will depend purely on the landlord and by agreement between the parties. It 
would also be possible to use Section 1765(1) of the Civil Code, which applies to cases where a 
material change in circumstances occurs that establishes a particularly gross disproportion in 
the rights and obligations of the parties, and allows opening negotiations on amending the 
lease agreement.
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